Abortion in the Halachic Sources —Teshuvot (Limmud)

Shut Chavvot Yair siman 31 (Rabbi Yair Chaim ben
Moses Samson Bachrach b. 1638 Leipzig, Germany, d.
1702)

And the matter that you asked regarding a married
women that became pregnant by adultery and after the
act she repented and gave her voice to crying day and
night ... she went to the Rabbi and asked him if she was
permitted to prevent the matter with an abortive drink to
destroy the seed which was inside her and you asked my
opinion on this. ... when in truth my answer on the
question is that there is no distinction between when the
one who is pregnant is his married wife and kosher
amongst women or a bastard from a married woman that
behold is it not clear that the law of a mamzer [bastard]
is in every matter like the law of a kosher Jew? ... And I
think that the essence of your question is a general one:
is there a sin to destroy a life after she has become
pregnant to destroy a fetus and to cause it to die? And
in this it is possible to make various distinctions - if
already the fetus is forty days old, that before it is water
only ...or if already the pregnancy is three months that
this is the time that the pregnancy becomes recognisable
... It is taught in the Mishna ...a one-day old baby who
is killed, he is liable [for the death penalty], and in the
Gemara but a fetus no, and so we derive in the Mishna
in perek 7 of Ohalot, and in the Gemara there ... And
according to the continuation of the words of Tosfot it
seem that there are three different laws regarding a
fetus, that when his mother is dead one is liable for
killing the fetus that has uprooted. And when she is still
alive one who kills him is exempt but it is forbidden to
kill him when he has uprooted which is not the case
when he has not uprooted that we derive that it is
permitted. ...And if so, according to that which we
have written, the question you have asked [i.e., fo
abort] is completely permitted from the strict law of
the Tora, were it not for the straightforward custom
amongst us and amongst them [i.e., the non-Jews] |to
forbid] in order to create a fence against wantonness
and adultery. Indeed, in perek 2 of Chullin 33 Tosfot
writes explicitly ... that even though a non-Jew is killed
on fetus and a Jew is not killed that is he is exempt, in
any event it is not permitted see Sanhedrin 59a in Tosfot
... And they disagree regarding the prohibition of
spilling seed [semen] in vain, and the reason is because
it is fitting that there be formed from every drop a holy
descendent. ... And in the first perek of Yevamot 12b
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Tosfot writes that also women have the prohibition of
spilling seed that only three women are permitted [0
use contraceptives via a barrier method] ... take from
here that according to Tosfot it is forbidden ...

She’elat Ya’avetz chelek aleph, siman 43 (Rabbi
Jacob ben Tzvi Emden b. 1697 d. 1776 Germany)

That you asked if there is a prohibition to destroy a fetus
in the stomach of its mother that had illicit sexual
relations, whether as a single woman or a married
woman.

[Quotes the Chavvot Ya'ir and then says] Since the
situation of the question was with a married woman
that committed adultery the question is appropriate.
.... Because it seems to me that there is a place to be
lenient since this is an adulteress and she has blood
on her hands. And she is liable to be killed from the
law of the Torah. Even though it is not given over to
our hands to kill her. In any event she is obligated in
the death penalty from heaven. .... And even though
today we do not judge capital crimes, since from the law
she is subject to the death penalty. Even though if the
mamzer [bastard] came out to the air of the world. Its
law is like a kosher person that one is liable on his
killing. At this point it is like the thigh of his mother.
And it is that her law is known from tradition, that we
put her to death with the fruit of her womb. And it is
exactly like to [the situation in] Arechin that they do not
wait for her [to give birth]. And it is more than that, that
there they are dealing with a kosher fetus and here the
fetus was created in sin, that on him is the decree of
death. It is obvious that one should not be concerned for
it, or that it is being killed by way of its mother. Hence it
seems to me straightforward that there is no prohibition
on its destruction, even though the mother remains alive.
Because, it seems to me, that it is also straightforward
even if she does it herself, even though sentence has not
been passed on her to be killed, because this matter is
not now in our hands ...she should not be punished ....
The opposite it seems that it is a merit to her...

And even though a mamzer is like a kosher Jew for
all the things ..., in any event we should not judge a
mamzer fetus like a kosher fetus. That the Torah
permits to abort fetuses, if it will not assist in the sin,
so it seems to me, that there is not in the law of this
one to save him, since he is the thigh of the mother,
... in any event after she is liable for the death
penalty, as she is a married woman, there is no
strength of the fetus greater than that of the mother
that committed adultery. ...
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Igerot Moshe Choshen Mishpat chelek 2 siman 69
(Rav Moshe Feinstein 1895—1986, New York) In the
matter of aborting a fetus which is forbidden even
because of pain of the mother.

1. To explain that the Killing of a fetus is forbidden
under the prohibition of murder whether for a non-
Jew or for a Jew

Behold in the matter of killing a fetus in the womb of its
mother for a Jew it is explicit in Tosfot Sanhedrin 59a
d”h “leka” that it is simply forbidden under the
prohibition of murder because there is nothing that is
permitted to a Jew and forbidden to a non-Jew and thus
it was obvious to them that this was forbidden and by
the prohibition of murder and that which they
questioned is according to that which they explained in
the questions and answers that first if for a non-Jew it is
forbidden to kill a fetus to save the mother how is this
permitted for a Jew and it was necessary to respond that
this was because for a Jew there is a mitzvah to kill in
order to save the mother in accordance with the general
principles [they set out] previously on this matter in
which they discussed that where it is a mitzvah for a Jew
we do not say [the principle] “is there anything” ...

So, behold it is explicit in Tosfot Sanhedrin that a Jew is
forbidden also in the killing of fetuses by way of the
prohibition of murder. And don’t be mistaken from the
language of Tosfot Nida 44a d’h “ihu” where it is
written twice with the language of “permitted to kill it”
in the questions because if you want to say that it is
permitted to kill it in the womb even on the death of the
mother it will not be like it is placed in a chest [if so]
why do we violate Shabbat for it to bring a knife by way
of the public domain to cut the mother and in the
answers they write that in any event because of saving a
life we violate [Shabbat] even though it is permitted to
kill it, [and so] it is obvious and clear that this is a
mistake of the scribe and that we need to read ‘if you
want to say that he is exempt [from the death penalty]
for killing it in the womb’ that it is not like it is written
that he is liable [for the death penalty] for his killing of
a fetus when the mother is already dead and after that in
the answers it is necessary to read that ‘even if he is
exempt [from the death penalty] for killing it’. And that
this 1s a mistake of the scribe is clear that that which is
brought as a proof from a gosses [person on the brink of
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death] who is killed by a person where the killer is
exempt and we violate Shabbat for him as it says in
perek 2 of Yoma page 84b that we don’t go in saving a
life after the majority, and how is it relevant to bring a
proof from [the case of] a gosses which is forbidden by
the prohibition of murder to a fetus if you say that it is
permitted [to kill it but] also we violate the Sabbath for
it, rather one is forced to say that this is a mistake of the
scribe and with a fetus it is forbidden but he is exempt
[from the death penalty], and thus there is a proof from a
case where there is not an obligation of death penalty if
he kills someone and yet we do violate Shabbat for that
person. And even without this if it is permitted to kill it
how is it relevant that it is permitted to violate Shabbat
for it, because [that would make] violation of Shabbat
dependent on the whim of the person, if he wants he
should not save it, and even kill it with his hands, if he
wants to let it live he is permitted to violate Shabbat and
there is no matter like this ever because all violations of
Shabbat that are permitted to save a life it is an
obligation [to save that life] and not [jus¢] a permission
and if so it is clear also in Tosfot Nida that it is
forbidden to kill a fetus and thus we violate the Sabbath
for it and if even for a fetus inside its mother’s womb
we violate Shabbat it is therefore clear that it is
forbidden to kill it...

2. On that which can be asked on the Rambam
that he permits to kill a fetus in a situation of
danger to the mother because of pursuer and why
when its head comes out we do not touch it.

And that which can be asked on the Rambam that if a
fetus is considered to have the status of pursuer it
should be permitted [zo kill if] also when its head goes
out like Rav Chiya asks in the gemara Sanhedrin 72b
rather one needs to say like the answer of Rav Hisda
that it is different there because heaven is pursuing her
and it [the fetus] is [no longer] considered a pursuer
and that which the Rambam also writes on this law
“that if its head comes out we do not touch it as we do
not push aside a life for a life and this is the nature of
the world” and it is written in the Kesef Mishna that
this is the explanation of “heaven is pursuing her” in
the gemara. But if so, should not also a fetus which is
still inside the womb of its mother and its head has not
gone out also not be [considered] a pursuer from this
reason? ...

...[and the reason is that] you do not know if the child
is pursuing the woman or the woman is pursuing the
child, and this is what heaven has done that it is
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impossible that both of them shall live because if the
baby shall be born the woman shall die, and if the baby
shall not be born alive, but it shall be taken out limb by
limb the woman shall live, and therefore we place the
matter like this that when its head comes out we equate
the two in their pursuing but when the fetus is still in
the womb of its mother, when the fetus is still not a
complete life [nefesh gamor] that we consider that there
is an advantage to the mother over the fetus that she is a
complete life and it is still not a complete life and we
hold that only the fetus is [considered] a pursuer and
the mother is not a pursuer and thus there is on us to
kill the fetus due to the law of pursuers on this basis.
And this can be derived from a careful examination of
the language of the mishna at the end of perek 7 of
Oholot because her life takes priority over its life, ...
and this reason we can see to explain the intention of
Rashi in Sanhedrin 72b that he is not writing that it is
not a life and that there is not a prohibition of murder
rather that there is another prohibition that pushes it
away because of saving the life of the mother ...

And thus, according to both Tosfot and the Rambam
and even Rashi there is a prohibition of murder from
the prohibition of lo tirzach [thou shall not murder]
also on [killing] a fetus and it is only that the one who
kills is exempt from being put to death, and it is
forbidden to kill it even to save the life of any [other]
people and only to save its mother that she should not
die in childbirth is it permitted and not because of any
other need of the mother because this is
straightforwardly forbidden. And for this reason I
have ruled that even the doctors who say that this is
a risk that maybe the mother may die if they do not
kill the fetus even though for the matter of violating
Shabbat all its prohibitions are violated and
overruled in matters of doubt as it says also for a
small doubt and for a doubt of a doubt we violate
[Shabbat] in any event to kill a fetus it is forbidden
until there is an determination by great doctors that
it is close to certain that the mother will die because
for this to be considered a [case of a] pursuer it
needs to be close to certain that it is a pursuer and
also it is clear that in this there is no distinction
between babies and even if the babies, in the view of
the doctors, will not live many years after they are
born and these children with the sickness called Tay
Sachs even if you know by way of tests on the fetus
that they have instituted recently that this fetus is a
fetus like this it is forbidden since there is no danger
to the mother and there is no pursuer and there is
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no permission even if the pain will be very great and
the father and the mother will be stricken from this.
And for this reason I say to the doctors who observe
the Torah that they should not do this test since
there is no rationale for this because it is forbidden
to abort the fetus and it causes only pain to the
mother and the father and it may cause them to go
to a non-Jewish doctor who is not observant of
Torah and abort and it will be found that he will
violate the prohibition on placing a stumbling block
before the blind /lifnei iver]...

3.  On that which is written in the Chavvot Yair
... on the matter of killing a fetus....

And that which is found in the Chavvot Yair siman 31
that from that which is written in Tosfot Nida we derive
that where the baby has not uprooted itself it is
permitted to kill it this is from the language “permitted
to kill it” but it is impossible to say this because if it is
permitted to kill it, it is not appropriate that we violate
Shabbat for it and like he writes himself “to say it is
permitted to kill it and permitted to violate Shabbat to
save it, indeed there is not any sense to this”, and if so
it is necessary to say that this is a mistake of the scribe
as [/ have said] above.

4. On the words of ... the Ya’avetz on this matter and
to make it clear that the Killing of a fetus is forbidden
whether kosher or a mamzer, whether healthy or sick
under the prohibition of murder

...And behold in the She’elat Ya’avetz chelek 1 siman 43
I saw things which are not proper to say that for a mamzer
fetus it is permitted to abort it for the reason that a woman
in the time the Sanhedrin was in the chamber of hewn
stones they would condemn her to death and they would
not wait until she gives birth as is written “also the two of
them” to consider the baby also as if it is already killed
and [hence] it is permitted and also a mitzvah to abort it,
and even if today there is no Sanhedrin and they cannot
render judgment on her and they cannot sentence her to
death and even they cannot warn her, still the four types
of executions are not nullified [i.e. are still carried out by
way of heaven], and more he goes on in this which is not
like the Chavvot Yair who writes simply that there is no
distinction [between a mamzer and a kosher fetus] and
indeed these words are [empty] even if they were written
by a great man like the Ya’avetz because all the
obligations of death even for one who worships idols and
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violates Shabbat and who has relations with one
forbidden to him with witnesses and with a complete
warning and he has already come to judgement before the
Sanhedrin and they [were minded to render] the
judgement that he is liable for the death penalty, in any
event, at all times when they have not brought down the
judgment stating that he is liable for the death penalty and
specifically in front of him, if a person kills him that
person is killed like one who kills a person who has not
sinned ever, because the passing of the sentence exactly is
in their speaking after they have deliberated in the
majority of the Sanhedrin only then is he is liable for the
death penalty and before that even if they already know
the intention of the Sanhedrin to make him liable for the
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death penalty still he like one who is exempt completely

from all the judgements of the Torah.

I wrote all this for the matter of the great breach
in the world that the governments of many
countries are permitting to kill fetuses and among
them the leaders of the state in the State of Israel,
and already they have Kkilled fetuses without
number that today behold there is a further need
to make a fence for the Torah, and all the more so
that they should not make leniencies in the
prohibition of murder that is most stringent, and
therefore I choked to see the teshuva of one Rabbi
in the land of Israel that wrote to the head of the
hospital Sharei Tzedek ... permitting abortion
where by way of medical checks when the fetus
was more than 3 months it was determined that
the fetus had the sickness of Tay Sachs, and he put
forward the idea that the killing of fetuses was to
many poskim only [prohibited] rabbinically and
even if it was from the Torah it was only as a fence
between us of the world but because of destruction
of life there was no aspect at all, ... therefore he
concludes to permit with Tay Sachs to abort until
seven months, and I do not understand this time
which is not found at all. And it is clear and
straightforward like that which I wrote [that the]
halacha is clear according to our Rabbis, the
rishonim, the commentators and the real poskim
that the prohibition is under the law of real
murder of any fetus whether kosher or mamzer
whether a regular fetus or one that is sick with
Tay Sachs that all of them are forbidden from the
real law, and one should not make a mistake and
rely on the teshuva of this Chacham ...
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Tzitz Eliezer chelek 9, siman 51 perek 3 (Rav
Eliezer Yehuda Waldenberg 1915 — 20006, Jerusalem)

... Stopping pregnancy for the reason of health or
mamzerim or honour of the family....

a non-Jew merits the death penalty for fetuses,

... “And the Rambam rules as the halacha like the
words of Rabbi Yishmael in his halachot in perek 9 of
Hilchot Melachim halacha 4: “a non-Jew who kills a
life, even a fetus in the womb of its mother is liable
the death penalty.”

and there is an opinion that they do not merit the
death penalty;

Gives two reasons why they may not merit the death
penalty:

[- in the case where the fetus is threatening the life of
the mother] and like the Rambam who holds that it is
a pursuer and if so there is place to permit it to be
killed even by a non-Jew in order to save its mother
which it is causing her to die and thus it is written [in
Tosfot Sanhedrin 59a] it is possible that even for a
non-Jew it is permitted;

- it is possible to explain further the intention of the
words of Tosfot in Nida that the opinion of the Tanna
Kama in Sanhedrin 57b there disagrees with Rabbi
Yishmael and according to him a non-Jew is not
killed on fetuses and the verse one who sheds the
blood of a man etc is interpreted with a different
interpretation ... And the essence of the matter is that
it is possible to say that the Tanna Kama disagrees
with Rabbi Yishmael [and] I saw that such written in
the responsa of the Achiezer part 3 siman 5 that one
can establish that perhaps it is specifically according
to Rabbi Yishmael that a non-Jew is killed on fetuses
from the strength that there is a prohibition from the
Torah for a Jew and since it is possible to say that the
Tanna Kama there disagrees it is possible that in truth
there is no prohibition from the Torah see there ....

a Jew does not merit the death penalty for
|killing] fetuses;

- not according to Rashi:

As behold it is explicitly set out in Rashi [in
Sanhedrin] that the reason that it is permitted to kill
the fetus all the time that it has not come out into the
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C.

air of the world in order to save the mother is because
all the time that it has not come out into the air of the
world it is not a life, and if so from this we can derive
also the exemption of a Jew that he is not executed on
fetuses because it is not a life, and so it seems to me;

- not according to Tosfot:

In my opinion, it is logical to say that Tosfot in Nida
goes according to the one who holds that we do not
say ‘there is not anything forbidden to a non-Jew and
permitted to a Jew’ and thus there is no foundation to
say that a Jew is prohibited from this and there is to us
no learning [from the Torah] on this and thus rather
we should say that there is a prohibition from the
rabbis because of fencing the building of the world
and Tosfot [here in Nida] is dealing with the laws of
the torah prohibition on this;

- not according to the Rambam:

“... Behold the Rambam does not hold like Rashi that
the reason is that before then it is permitted to kill it
because it is not a life, rather he gives the reason
because it is like a pursuer and we derive from this
that were this not the case it would be forbidden to
kill it, and the reasoning in this is because also it is
called a life, and if so, we need to understand why it is
that [he says that] Jews are not also killed on fetuses.
However, there is proof of this from that which is in
Nida and so we can prove also from the mishna and
gemara in Aruchin that if there is a woman who is to
be taken out to be executed, we don’t wait until she
gives birth. Hence we find according to many of the
great poskim that they hold that this is the opinion of
the Rambam, that he does not hold as halacha of the
general principle that “there is nothing permitted to a
Jew that is forbidden to a non-Jew” ....

when there is a need the rule is that it is permitted
to arrange for a woman to abort and it is better
that this is performed by way of a Jewish doctor.

it is stricter regarding the performing of an abortion
by a non-Jew than by a Jew because they [the non-
Jews] are commanded [i.e., forbidden in the killing of]
also on fetuses and one can violate lifnei iver |putting
a stumbling block before the blind]. |[ Butlwhen there
is no other besides him that is prepared, he can also

perform it. And that which is written that it is

forbidden is when there is not seen to be a danger to

the woman. And likewise, when there is a need to
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perform an abortion on a non-Jew, it is preferable RDIM 777 RWPOR A W
that a Jewish doctor does this. SRS

there are those who hold that even though a Jew D HY nRW 2720 wY '
does not merit the death penalty for killing fetuses, 1972107 ¥ 3771 1198 HRwow
in any event there is prohibition from the Torah to 7710 728 Hy w° 21P2 Yon

do this; JINT mwyn
In any even we see that the Chovvot Yair and the Py 1 "I O 1R "oy
Ya’avetz conclude that in essence that the basis of the o'W M oXYh 000N
prohibition for a Jew on killing fetuses is because of NXI72 ORIW° ORI 0w
[the biblical prohibition of] wasting semen, but the P9 ,Y7T DNAWwE 21WR R 02w
Chovvot Yair considers it exactly like wasting semen 231 9" wan Y wn S™"nn
and therefore is stricter in this and the Ya’avetz holds ~ %"0 y"2°m1,7nv 712 nnn 10
that this is a fence which a lighter level than when the NV 9P RXTA W 72 1T
semen comes out and enters into the womb of the TWRT o 0191 N PN
woman and thus can see reason to be more lenient in aNY 712 9P 0010 RN 197
this in a situation of need. (And perhaps the Chovvot 9 920 °IRY) LN DIPn2
Yair is stricter in this because while it is not called a 37137 %197 NV 712 il "
life, it is called a man, like is written above on this in PO QTR AR P RY wolT
his words to explain that which the non-Jews are QW 11272 717 1277 2Mow 0O
liable the death penalty for it and to settle with the 1OV 271127 R 2"MY 2070
words of the Rambam). (0"2m77 127 2w
Rather there is also to say that that which Tosfot says 'DINT W7 02 OX o7 KO
that it is permitted to kill it his intention is not to 121 K27 7IN97 10 T
obligated him at all from the laws surrounding the TI0°R T PT o0 990 Y
prohibition of murder but that he would agree that MONRT DTN DY 22X 730
there is a prohibition in it from the prohibition on 1991 1920 0K MON RIR NN
wounding, and thus it is prohibited to kill [the fetus] if  APRD XoW 13772 75 DWwn OKR
not for some other need of a person .... vo.. JOTR WD OW RIIAR TN

Again, | saw in the responsa Tzephanat Paneah chelek X"n mvs niox n"wa "nR1 2w

1 siman 59 that he writes also to explain so the 19 TIR2% "1 2ndY 1" 10
intention of the words of Tosfot in Nida that this 777 7712 '0107 °127 D02
which it teaches with the language of “permitted” that 15 137 5™7 A NWH WP
it is to be explained like the situation with one who o3 w"n 191"y 1Pana
wounds his fellow, see there. And so that which is 12°0 ¥"AIRM 0201 NYvY 02
written also in responsa Ateretz Chachamim to Even N720 1Y M7 1 2NDW 'R
Haezer siman 1 that he writes also to say the same 70K 72 NNRTA WO BN
explanation for the Maharit that there is in the death 7S v o

of a fetus a prohibition of damages, see there.

there are those who hold that there is not even a TN TR 2A 20 WN "
prohibition from the Torah, and there is only a 27327772 TR P17 WO K2OY
prohibition from the rabbis. 1" 2w oen nMwa P
And see in the response Chaim v’Shalom of the Rav XIT 03w " 7200 R D" AR
Palagi chelek 1 siman 40 that also he holds that this IR T2W NYOT MORT °H 120
prohibition of aborting a fetus is only from the rabbis TI0°R H902 1KY 112771 ROR
and is not in the category of a prohibition of murder ox 112 1o [T modw] 7"
and he proves it also from the words of the Beit 2" 1,117 AP 072 012

NlOl\l



Yehuda that I brought, and like I wrote it is clear also migil7nisky ik i it7As kb Satigh!
that this matter which he permitted he wrote to permit ~ °3 oX ,79°77 n1302 W*N? °NI7

because of a risk of danger to the baby, he would not QM IR LIRT D PRA IR RY
have ruled so if he had not been certain of this. Also w"na 7 %Y 10190 ow 0w
the Chaim v’Shalom there explains on that matter 12 P57 AT DAY 7Y
which is written further in the Beit Yehuda to prove 0" "o "wm o"wnn
so from the gemara and Rashi and Tosfot and the DWwn N"T MoK X727 2"RIM
Rambam that there is no prohibition from the Torah 2"V 112772 M7 IM0R KOR 7w

because of murder rather the prohibition is from the
rabbis see there.

and there are also those who hold that even the QAR 299207 23 21w 't
prohibition from the rabbis that there is, is weak; RI7 7772 WOR OINT 27T
And like this that is learned from Oholot that there is R
no prohibition on killing fetuses I found that which PRW MPART X771 797 DRI
was written in the responsa Emunat Shmuel of the ANDW "NRYN 2 N2 MON
Gaon Baal Brachos Hazevach siman 14 at the end of TIRAT? ORMAW NIMKR N"wa o)
the responsa and he writes there explicitly that it is MO 7" 12°0 1A NoN2 Hva
not just that in connection with fetuses there is no aw 2M37 ,721wNa °117
prohibition from the Torah, but even from the rabbis 17212 PRY 27 XYW Mvwoa
there is nothing except a slight prohibition and he T2OR ROR ,RNMIIRT NO°KR
establishes the principle of this from that which is , DR NP ROR RO 112777
permitted that we push aside a life for a life when the 1Y R °197 737 1700 pran)
head of the fetus has not come out see there. XPW2 wo1 °19n wol o°mT ha

2"V WK DR 12 ROXIT

according to the hidden torah [kabbalah] the MO NCIT NN BE"'Y '
prohibition of aborting a fetus is very strict; SR TV IR 929 N9
And thus it is appropriate to reproduce the language of 712 PONYRY ORTD 0 OwY
the Zohar Hakodesh perek Shemot 4, 3b that the 2"y "7 v o R e
Ya’avetz makes allusion to in his teshuva ... /details of NWNA 7"V POV T
the Zohar set out] ... ow
when it is seen that there is a danger to the woman STRRY 7300 nopwIws v
with continuing the pregnancy it is permitted to 2507 WS 1197777 nownna
abort the fetus without any difficulty; 2D 21p7 Yo
also when the situation is that the health of the bW mNINM2 2xBwD a8 "
woman is very weak and for the sake of healing her X127 2WHY TR DN MWRT
or quieting her great pain it is needed to perform 2ODITAT STO2INDR NUPRIT N
an abortion on the fetus, even though there is no ,M2077 nhen pRah T
fundamental danger; also there is place to permit a3 ,nownn 7150 PRW 3''UN
this to be done according to the view of the posek LRT MIRWYS 0TS 2pn vt
when he sees the situation which is before him; XA TNAT 1Y NIRT 9B

Sphw
and similarly, there is to permit when the woman 1"'13 2 nTY WY P RS
is nursing; QPR NS
And from that which the Beit Yehuda explains that TORAY 7T 1727 720V AT

the prohibition is only from the rabbis comes words at 102 7871 X2 132777 ROR X
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the end to be lenient and he writes: “and anyway a
woman who becomes pregnant in her days of nursing
is permitted to do what she is able to abort since there
is a danger to the baby and even the rabbis who
disagree with Rabbi Meir in the first perek of
Yevamot and say in relation to the three women [who
Rabbi Meir says] may use a barrier contraceptive
device etc [and which include] a nursing mother lest
she wean her son and he die and the rabbis hold that
she has relations in the normal way [the rabbis]
would agree here because there [that she does not use
a barrier contraceptive device] it is only because G-d
preserves the simple, but here where the concern of
pregnancy has in fact occurred, all would agree that
we take into account the risk of danger to the baby
who is being nursed and it is permitted to drink
medicine to abort, see there.

a married woman who was unfaithful or was raped
and conceived even from a non-Jew where the baby
would not be a mamzer or where she does teshuva,
with the support of many gedolei poskim it is
permitted to abort either because of her
embarrassment or because of the desecration of the
Name [of G-d] or the stain and embarrassment of the
family [if not for other reasons mentioned inside];

In truth I saw in the responsa Rav Poelim there on the
matter that they asked him also on a married woman
who committed adultery and who conceived in her
adultery to abort the fetus after [the pregnancy] was
established and had been in her womb five months ...
and he writes: It seems that there is an opening
according to me to say that where there is a stain on the
family, disgrace and desecration of the Name [of G-d] if
the fetus remains and is not aborted this is considered a
great need see there. And if so, learn from this that the
common denominator in all these is that the matter is
considered a great need which is required for the mother
herself and it is for her that we are concerned and for her
herself and that which we have found to permit in
relation to a fetus behold this is for the need of the
mother, and not for the need of others.

[The TZzitz Eliezer also discusses the reasoning of the
Ya’avetz that it is permissible to abort because the
woman herself could in the time of the Sanhedrin be put
to death, but prefers to say that the logic of the Ya avitz
is because he holds the prohibition is only rabbinic, and
not primarily for this reason)
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to arrange an abortion prior to the expiry of 40
days of the pregnancy and also including before 3
months of the pregnancy is much easier than
arranging it after this but there is support to permit
to arrange an abortion, so it seems to me, before
[the count] is fulfilled when the fetus is no longer
moving and also when there is a justifiable
suspicion that the fetuses will be born defective or
in pain;

...behold we find in the books of the achronim that
they distinguish between less than 40 days and more
and between before three months and after, to which
the Chavvot Yair referred .... And see in the responsa
Beit Shemuel in Choshen Mishpat siman 132 that he
writes to distinguish explicitly between a fetus of 40
days or not, and writes that if the fetus is still less than
40 days and has still not completed it form there is not
in this a prohibition and even a non-Jew does not merit
the death penalty for this. [but there is a still a
prohibition there to make an abortion for another
reason which is because an abortion itself involves
also a danger, and even if the doctors say that there is
no danger do not listen to them since according to the
halacha an abortion is a danger see there. And see in
the responsa Binyan David siman 47 that one must
obtain a decision from two doctors and not one in front
of the other that say that if it is not aborted there will
be a danger and if it is aborted there will not be a
danger see there. And see also in the responsa
Livushei Mordechai on Choshen Mishpat siman 39
that thus one can permit in a place of danger and to
permit acting so as to lose the pregnancy when the
doctor says that if she is remains pregnant her mind
will go crazy and such craziness is in the category of
danger.]

And likewise, to distinguish between 40 days and more
and to say that before 40 days also for a non-Jew it is
not in the category of a life and [Aence] there is no
need to say for a Jew the rationale that there is nothing
permitted etc, ...

To distinguish between 3 months and more is written
in the responsa Pri Hasadeh chelek 4 siman 50...And
on this we see that if there is a legitimate suspicion that
the baby will be born defective or in pain there is
justification to permit to make an abortion before the
completion of 40 days from conception, and also to
include when three months has not expired or the fetus
is no longer moving.
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on the other hand, to kill the baby when the
woman sits already on the birthing stool and the
fetus has already uprooted itself to come out is
very serious because it has uprooted itself and
there is no permission in this situation except in a
case of definite danger to the mother;

also in a situation where the halacha permits
abortion in any event you need to receive the
agreement of the husband because it is his
moneys;

and so to repeat to perform an abortion by way of the

medical system you may do a physical action

[And not just by way of her drinking medicines, which the
Tzitz Eliezer discusses as arguably being a more preferable

route]

a woman who is sick from a very dangerous
sickness which makes her terminally ill and if the
pregnancy is allowed to continue it will bring her
death closer and the woman requests that they not
make for her an abortion saying it does not matter
to her if they bring her death closer so long as she
leaves behind a baby, there is place to permit this
and not do anything [shev v'al ta'aseh];

And further I saw in the Chavvot Yair there that he
writes to ask, on that which is written that it is
permitted to kill it and permitted to violate Shabbat to
save it indeed does not make sense ...

And the reasoning of the words of Tosfot would seem
to be because they explain the reason for the
permission to violate shabbat as not dependent on
whether there is the prohibition of murder rather it is
dependent on that which is written that one may save
someone in order that he may keep many Shabbatot,
and this matter is explained explicitly also from the
words of the Ramban in his chiddushim to Nida there
and is written so explicitly that even though a fetus is
not called a life and there is not in it the saving of a
life, in any event we violate Shabbat for it because of
that which the Torah says there that one violates one
Shabbat so that he should fulfil many Shabbatot, see
there.
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r. all Jews are warned with a great warning not to
behave in a frivolous manner in terminating a
pregnancy. And liability for resulting wanton and
immoral behaviour, that the people of the world
limit themselves in this matter and make
restrictions and severe punishments on this. So
[such responsibility] is placed on both the asker
and the asked; Apart from the fact that there is
[potential for] a great breach regarding fetuses and
who help this, Jews are to be holy.

... rather we need to cause trembling and to deter all
those who behave with scorn and are light headed in
the termination of a fetus because of whatever
convenience imagined or not imagined and teach
them understanding to go down to the depths of the
deliberation and the discussion and to judge with
separation and with a weighty head and with great
responsibility on all occurrences of this question.
And may G-d be with the posek.

5. Shut Yabia Omer chelek 4 — Even HaEzer siman
1(Rav Ovadiah Yosef September 24, 1920 — October 7,
2013, Jerusalem)

... in the matter of an unfortunate woman who gave
birth three times by caesarean section. And now she
again is pregnant, and she is at the end of her second
month, and the doctors seek from her categorically to
make an abortion early, because otherwise there is a
danger to her life...

1.In the Mishna (perek 7 of Ohalot) a woman that is
having difficulty giving birth they cut up the fetus inside
her and take it out limb by limb, because her life is
before its life. The majority has come out they do not
touch it, that we do not push aside a life for a life. And
in Sanhedrin (72b) Rav Huna said a minor who is
chasing we are permitted to save by means of [faking]
his life. Rav Chisda objected to Rav Huna, once his
head comes out, we do not touch him, because we do
not push aside a life for a life, and whys, it is a pursuer.

It is different there because heaven is pursuing her. And
the Rambam (perek 1 of Hilchot Rotzeach halacha 9)
writes it is a negative prohibition that one should not
have compassion on the life of a pursuer, therefore the
Sages rules that a fetus that was having difficulty being
born it is permitted to chop the fetus in the womb
whether with drugs or by hand because he is like a
pursuer after her to kill her. If the head comes out, we
do not touch it as we do not push aside a life for a life,
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and this is the nature of the world. (and similar language
in the Shulchan Aruch Choshen Mishpat siman 425 si’if
2). ... And indeed, a question on the Rambam, that in
the beginning why does he bring the reason that it is like
a pursuer, he should state that it is still not a life. And
like that which Rashi writes (Sanhedrin 72b)? And it is
necessary because in the killing of a fetus there is in any
event a prohibition from the Torah, because of this we
need the reason that it is like a pursuer, that specifically
because of saving al life it is permitted to kill it. And
this is proven in Sanhedrin (59) that all the
commandments that are said to the children of Noah,
and not taught again at Sinai to Israel are said not to the
non-Jews. And it is objected, the opposite from that
which it is taught at Sinai that were said to the non-
Jews, and not to the Jews, and it is repeated, and there is
nothing that is permitted to a Jew that is forbidden to a
non-Jew. And the Tosfot questions, according to Rabbi
Yishmael that says that a non-Jew is killed on fetuses
(Sanhedrin 57) how is a Jew exempt? And they answer,
even though they are exempt in any event it is not
permitted. And it is straightforward that their intention is
that it is forbidden for a Jew from the Torah, that they
learn it from the text that I brought before, and that were
it not the case that it was retaught at Sinai [and] to a
non-Jew alone it was said, it is not possible that for a
Jew there is anything permitted which is forbidden to a
non-Jew. And if so, the intention is that there is here a
prohibition from the Torah. ...

8. ... But even for those who hold that there is a
prohibition from the Torah, in any event for the needs
and the healing of the mother there is to permit, after we
have made it clear that those who prohibit from the
Torah hold that the fetus is the limb of the mother, that
were this not the case why do we not wait for her until
she gives birth, and if so, for healing the mother behold
it is like the thigh of the mother to cut for healing. And
that which the Rambam and the SMaG and the Shulchan
Aruch need the reason that it is like a rodef, because she
has sat on the birthing stool, the fetus has uprooted from
its place and is another body and not the thigh of the
mother. ... And so if we say like that which is written in
the Beit Shlomo (Choshen Mishpat siman 132) that the
destruction of the fetus is not a type of murder, but
behold it is like other sins. If so, there is to say that even
if it is a prohibition from the Torah it is permitted to
abort the fetus for the healing of the mother ....
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10. And now in our situation that the doctors claim
that there is certainly a danger to the life of the
mother, it seems that for sure there is to be lenient to
make an abortion for all these reasons: because her
life comes before its life, and also because it is
considered that the fetus is like a pursuer in causing
her danger. ... [discussion about trusting doctors
snipped] And all the more so when you add the
opinion of those who hold that aborting a fetus is
only a rabbinic prohibition. ...And further that it
seems to me that since the fetus is not yet three
months, and it seems that in such a case that a non-
Jew is not killed on it, and also for a Jew there is no
prohibition from the Torah in this, that the fetus is
not recognisable at less than 3 months, and like that
which is said in Yevamot (37b) and in Nidah (8b). ...
And further that there is a place to say that in this
circumstance where the fetus is not three months it is
fine to rely on those authorities that hold that the
death of a fetus is only rabbinic, from the strength of
a double doubt, perhaps the halacha is like one holds
that the death of a fetus is rabbinic, and if you say
that it is from the Torah, perhaps less than three
months it is only rabbinic, and if so there is to permit
in place of sickness even where there is no danger at
all. ... And specifically, that the fetus is the thigh of
the mother, and just like it is permitted to cut an
internal limb from a sick person to save them from
death, even though there is also in the cutting a
danger, ... Here too it is permitted....
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